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ALIENATION OF AFFECTIONS IN ILLINOIS: CONFLICT
BETWEEN JUDICIARY AND LEGISLATURE
The plaintiffs, five minor children, sought damages against a woman defendant for alienating the affection of their father and depriving them of his support
and society. The complaint alleged that the defendant had induced the father to
desert his family and to refuse to return and that the father had made no contribution to their support except as ordered in another action. The trial court
granted the defendant's motion to dismiss, which was based on the grounds that
no such cause of action was recognized at common'law, that no such right had
been created by the Illinois legislature, that the action was barred by the "Heart
Balm Act,"' and that there was no allegation that the father failed to comply
with the support order, and hence that the plaintiffs sustained no damages of
which a court may take cognizance. On appeal to the Appellate Court, the judgment was reversed and the cause reinstated. Johnson v. Luhman.2
The court recognized that the cause of action was unknown at common law,
but said that the law was flexible enough to take account of the transition which
has taken place in our conception of family life. It pointed out that the family
is no longer under the complete control of the father, as at common law, but
has become an institution in which the members have relative rights and responsibilities. As a result, judicial notice will be taken of the interest that children have in the security of their family life and in their relations with their
parents, and the court will recognize their resulting right to seek damages from
one who has destroyed the family unit.
Alienation of affections actions in Illinois have had a checkered career in the
last decade, with the courts and the legislature riding off in opposite directions.
By 9oo,the common law right to sue for alienation of affections which had previously belonged to the husband had been extended to the wife on the ground
that her new statutory property rights had removed her common law incapacity
to sue in tort,3 but there the matter rested. In 1935, the Illinois legislature
sought to make it a crime to bring alienation of affections actions, as well as
"heart balm" suits for the related torts of breach of promise or criminal conversation, on the ground that these suits were conducive to blackmail and fraud.4
In 1946, this statute was declared unconstitutional as to the alienation of affections provision.S Now with the principal case, the divorce between legislative
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and judicial policy is complete: not only has the court saved harmless the established common law actions, but it has engrafted a new one, the limits of which are
still undefined.
Although the principal case has no precedent in Illinois, the result might
have been anticipated from the broad language of Heck v. Schupp,6 in which the
court held the "Heart Balm Act" unconstitutional. One of the grounds for this
holding was the Act's asserted conflict with Article II,Section i9of the Illinois
Constitution, which provides that "Every person ought to find a certain remedy
in the laws for all injuries and wrongs which he may receive in his person, property, or reputation."7 This somewhat circular statement was used to support
the conclusion that the Act interfered with the exercise of civil rights involved
in the contract of marriage. "Moreover, as to criminal conversation and alienation of affections, these involve rights which all members of a family have a
right to protect."8 Another decision heavily relied on in the principal case was
Daily v. Parker,9 a federal case of first impression which recognized a minor
child's right of action in a similar fact situation.zo In that case the Circuit Court
of Appeals for the Seventh Circuit reversed a trial court's dismissal of a complaint by four minor children against a woman for inducing their father to leave
home and to refuse to contribute to their support and maintenance. The court
said that in the modern family each member is entitled to the society and
companionship of the others, and, within the limits of the others' abilities, each
is entitled to financial aid and support. Accordingly, a child has two kinds of
rights: financial rights to support, and a right to recovery for injury to feelings
and for the deprivation of a father's comfort, protection, and society. In saying
that the injury to these rights gives rise to an action against the third person
who breaks up the family relation, the court admitted that it had established
a new tort."
The influence of the reasoning in the Daily case on the instant decision is
6394 Ill. 296, 68 N.E. 2d 464 (1946). On its facts, this case was hand picked for a test,
since it involved conduct which many courts would strain a point to penalize. The wife of a
veteran plaintiff was enticed away by the civilian defendant while the plaintiff was in an
army hospital recovering from war wounds.
7The other ground was that the title did not disclose the purpose of the Act. It was entitled
"An act in relation to certain causes of action conducive to extortion and blackmail and to
declare illegal contracts or acts made or done in pursuance thereof." ll. Rev. Stat. (945)
c. 38, § 246.1.
8
Heck v. Schupp, 394111. 296, 3o0 68 N.E. 2d 464,466 (1946). In view of its broad interpretation in the principal case, this language might even sustain an action by children against
a third person for criminal conversation with one of their parents, an unprecedented extension of control by the child of a parent's behavior.
9 152 F. 2d 174 (C.C.A. 7th, 1945).
xoSee notes 13 Univ. Chi. L. Rev. 375 (1945); 59 Harv. L. Rev. 297 (1946); 41 Ill. L. Rev.
444 (1946); 46 Col. L. Rev. 464 (1946); ISFord. L. Rev. 126 (x946); 162 A.L.R. 824 (945).
l IIn 1934, a New York court had dismissed for want of precedent an alienation of affections
action brought by minor children. Morrow v. Yamantuon, I52 N.Y. Misc. 134, 273 N.Y. Supp.
912 (1934). This holding is criticized in the Johnson case.
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clear, but the latter seems to carry the doctrine even further. It is doubtful
whether the Daily case would support an action for alienation of affections
alone, since loss of support was clearly pleaded. In the principal case, on the
other hand, the father was apparently meeting his obligations under a separate
maintenance order, and the decision therefore comes closer to an unequivocal
2
recognition of the destruction of the family unit as a separate tort.
If the doctrine in the Johnson case stands, it may have several important
consequences. By basing the right of recovery on the disruption of a family
relation, the child's right of action is established for the alienation of the
mother's affections; so long as loss of support was an essential part of the
plaintiff's case, there would be no damages if the mother had not previously
contributed financially to the child's support. If family rights are now reciprocal,
parents may have a right of action against one who alienates the child's affections. This would be squarely in conflict with decisions in other jurisdictions.'3
What would be the effect on a minor child's right of action in this situation if
the deserting spouse secures a divorce? Where an alienation of affections action
is brought by the wife or husband, many cases hold that the right of action is
not defeated by the fact that the spouses lived unhappily together or had even
separated, because of the possibility of reconciliation, which the law encourages
and with which strangers should not interfere.'4 Would a valid divorce, which
destroys the marriage status on which the action is based, be a complete defense in an action by the former husband or wife, or would the court say that
the third person had interfered with the possibility of condonation? Correspondingly, if the husband has grounds for divorce, would his exercise of the
right to sue for dissolution of the marriage destroy the family unit and bar
actions by his minor children against a third person?
A further problem would arise in the event that a child died after a judgment
had been entered for him in his suit for alienation of the parent's affection. The
father would claim as heir in an estate composed, at least in part, of the proceeds of the suit.'5 Since allowing him to inherit would enrich the father by
means of wrongdoing to which he was a party, it might be necessary to create a
trust ex maleficio, converting the father into a trustee with the sole duty of
6
conveying his share to the other heirs.'
11There is some hedging on this point, since the court says, in summarizing the basis of
liability, "'Defendant's conduct resulted in the destruction of the children's family unit ....
and deprived them of the instinting financial support heretofore contributed by their father,
as well as of the security afforded by his affection and presence." Johnson v. Lubman, 330 Ill.
App. 598, 6o6, 71 N.E. 2d 81o, 814 (1947) (italics added).
13Montgomery v. Crum, igg Ind. 66o, i6i N.E. 251 (1928); Pyle v. Waechter, 202 Ia.
695, 21o N.W. 926 (1926).
'4 Dey v. Dey, 94 N.J. L. 342, 11o Atl. 703 (1920); Bradbury v. Brooks, 82 Colo. 133, 257
Pac. 359 (1927); Moelleur v. Moelleur, 55-Mont. 3o, 173 Pac. 419 (I918).
IsIll. Probate Act, Ill. Rev. Stat. (I945) c. 3, § 162.
16Compare Millard v. Green, 94 Conn. 597, i1o Ati. 177 (1920); Jones v. Carpenter, go
Fla. 407, io6 So. 127 (1925) (proceeds of stolen or embezzled property); Seeds v. Seeds, x16
Ohio St. 144, i56 N.E. 193 (1927) (property obtained by forging will of deceased).
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It is probable, however, that a statute'7 passed in the last session of the
Illinois legislature has nullified the effect of the Johnson decision in most
instances. The act limits damages in alienation of affections action to "actual
damages sustained as a result of the injury complained of," and provides that
punitive, exemplary, vindictive, or aggravated damages are not recoverable,
and that the punishment of wrongdoers should be left to criminal proceedings.
Almost identical statutes were passed with regard to criminal conversation 8
and breach of promise.'9
Although some of the language indicates that the alienation of affections
actions referred to in the statute are those respecting husbands and wives, and
the statute is under the chapter on "Husband and Wife," Sections 35 and 36
make the act applicable to "any" action for alienation of affection. Since the act
is intended to cut down damages in the usual alienation of affections case, and
since the right recognized in the principal case is merely an extension of the old
action and a way of maximizing the damages awarded, the legislative intent
would seem to be applicable here. The fact that similar statutes were passed
on each of the other parts of the common law "heart balm" triangle strengthens
the argument for bringing all similar types of action under the legislative
policy. Amendment to clarify this point might be desirable.
The practical advantage in bringing these suits is to increase the damages
recovered where there are several children, since a separate damage claim is
made in the name of each. If the new statute's limitation on damages is allowed to stand, this advantage will no longer exist. If, on the other hand, the
courts exempt actions by minor children, the statute is a dead letter in every
case where there is a child, since the action could be brought in his name. It
is hoped that such a technical detour will not be allowed to defeat a legislative
policy (of curbing these actions) so unequivocally set forth and so universally
2°
adhered to in the other jurisdictions which have similar acts on the subject.
If the statutory policy is followed, the conclusion is that the only damages
now recoverable by a child for alienation of his father's affection are for loss of
support.2" Recovery could then be a kind of lump sum support calculated perhaps over the period of the child's minority. The practical effect would have
notable advantages in certain cases over recovery by the wife of alimony or
support. Unlike the periodic payments of alimony, which can be enforced only
where the court maintains jurisdiction over the husband, recovery of a lump1Ill.
Ann. Stat. (Smith-Hurd, 1947) c. 68, §§ 34-40.
Ibid., at §§ 41-47.
9Ibid., at c. 89, §§ 25-34.
20 For a typical example, see the New York act which abolished the cause of action: N.Y.
Civ. Prac. Ann. (Cahill, 1946) §§ 61(a)-6(i). Its constitutionality was upheld in Hafgarn v.
Mark, 274 N.Y. 22, 8 N.E. 2d 47 (i937). For a discussion of the background of this legislation,
see Feinsinger, Legislative Attack on Heart Balm, 33 Mich. L. Rev. 979 (1935).
21 It is assumed that these statutes will be held constitutional. They have been carefully
titled by the name of the particular subject action and do not affect the remedy as such. Only
18

the measure of damages is changed.
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sum judgment can be immediately executed and is safe from the danger of the
spouse's becoming judgment-proof or leaving the state." The judgment, being
recovered in a tort action, would not be taxable to the recipient,23 while alimony
24
is now subject to the federal income tax.
Thus if for any reason alimony is not a solution, the deserted family, under
the doctrine of the Johnson case as modified by the statute, has an alternative
remedy, at least where the enticer is a person of means and the family's income
is in a bracket where tax savings weigh more heavily than the difficulties of a
tort action and the cut in "take home" recovery by contingent attorney's
fees. In the usual case, however, the family's protection against the effects of
desertion, the "poor man's divorce," is not increased.

THE CANADIAN SPY CASE: ADMISSIBILITY IN EVIDENCE
OF STOLEN EMBASSY DOCUMENTS
An indictment was lodged against Fred Rose by the Attorney-General of
Quebec, charging him with having conspired with foreign and Canadian subjects in violation of several provisions of the Official Secrets Act. The Crown
sought to prove that the defendant, a member of the Canadian Parliament, had
communicated to a foreign power information which he had obtained illegally
as to the nature of Canada's munitions of war. To this end the prosecution submitted documents stolen from the Soviet Embassy by a former aid to the
Soviet military attach6, showing the existence of an extensive spy ring with
headquarters in a wing of the Soviet Embassy building. The active participation of Rose in this organization was also shown, particularly as regards his
securing the formula for the powerful explosive RDX from Dr. Boyer, a professor at McGill University. Over the objections of the defendant, the President
of the Assizes held the documents admissible in evidence. Although there were
other grounds for the appeal which was taken, Rose's conviction hinged upon
the final decision as to the evidence point. The Quebec Court of King's Bench
upheld the lower court's ruling, stating that since the executive had submitted
documents which might otherwise be held privileged for use in a prosecution of
one of its own citizens, and since the Soviet Government had made no claim to
immunity with respect to the documents, the courts had no jurisdiction to determine whether the documents were privileged and whether the executive had
committed a breach of international law. Rose v. The King.'
- The practical importance of this problem is shown in the fact that Judge Julius H. Miner,
in a recent report to the Circuit Court Executive Committee on the problem of children made
dependent by divorce, suggested that thought be given to the use of restraining decrees to
keep divorced fathers from remarrying until they are able to post bond to insure support of
dependents. Chicago Daily News, p. 4, col. 3 (November 22, 1947).
23 26 U.S.C.A. Int. Rev. Code § 22(b) (5) (1939)24 Ibid., at § 22(k).
1[947] 3 D.L.R. 618 (Que.).

